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INTHE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH

CivilWrit Petition Nom19578of 2011 l08M1
DATEOF DECISION2 282013

H Arora
eeeePetitioner

versus

Stateof Punjaband others
espondents

C CORAM HONBLE MRJUSTICE AK SIKRI CHIEF JUSTICE
HONBLEMRJSTICE RAKESH KUMAR JAIN OUDGE

0
C

Presentl MrHC Arora Advocatefor the petitionerI
0 MsRita KohliAddl AdvocateGeneral Punjab

AeKeSIKRI CeOnZ
1 The peOOoneris a advocate in this Court and as a

person has filed this writ petitionin the nature of public

I interest It is averred in this petitionthat some time in the year

Z 2010 thepetitionerreceived a Iist of convicted policeofficerslofficials
ee

who were stillservingin the policedepartmentdespitethe fact that they

for various criminaloffences Theywere convictedunderwere

7
Z of IPC or other statutes for an offence the maximumvariOUS

1

whereof was Iess than three years Based onsentence

convictionofsuch a crime the disciplinaryauthorityimposedIesser kind

ofpenaitythan the dismissalfromservice

2e Detailsof 20 such officers are given in Para10 of the writ

PetitionA of the of offences committedbythose 20

officials for which theyhave been convicted shows that offences

aremostlyof the followingtypes1
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0
Section 223 of IPC escape from confinement or

custodynegiigencesufferedbypublicservantl

i Section 224 of IPC esistance or obstruction by a

personto his IawfuIapprehension

0i Section 225 of IPC resistance or obstructionto lawful

of another persor

iv Section 167 Public Servant framingan incorrect
i

documentwith intent to cause injur

0 v Section 322 of IPC loluntarilycausinggrievoushurtl
0 v

Section 336 of IPC Act endangeringlife or personalI
O safetyof others7

vi Section 353 IPC assault or criminal force to deter

Z publicservant from dischargeof his duty

viii Section 217 IPC PublicServantdisobeyingdirectionof

Iaw with intent to save person from punishmentor

from forfeiturel
Z ix

Section 278 IPC nakingatmospherenoxious to

health

m

x Section 379 theftJlZ
xi Section 342 IPC vrongfulconfinementlrL

xiil Section346 IPC Nrongfulconfinementin secretl

xiiil Section 142 IPC leing a member of unlawful

assembly

xiv section 30A IPC causingdeath by

xvl Section427 IPC Mischiefcausingdamagel

xviJ Section 131 of of PeopleAct 1951

disorderlyconductin or near policestation
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0
xvioSection 132 of of peopleAct 1951

misconductat pollingstationl

xviioSection 134 of of PeopleAct 1951

Breachof officialdutyin connectionwith elections

xix Section 15 of NDPS Act 1985 Contravention in

relationto poppystrawJ

m 3 The action taken varies from impositionof
C V

of fotfeitureof one year of approvedservice to three years of

0 approvedservice In some
cases no action is taken because of theC

reason that the appealsare filedby the convicted officials which are

0 either
in the court of AdditionalSessions Judgesor this High

Court In some cases thoughinitiallythe orders of dismissal were

Z these
orderswere withdrawnand the omcerslofficialsreinstated

4 The has drawn attention to Circular dated

I 58 1998 issued bythe Departmentof Personnel and Administrative

Z ReformsUnion of India whichwas addressedto all heads of departments

with directionsthat in the case of convictionfor criminaloffence

actionshould be takenagainstthe concernedgovernmentemployeeon
7
Z the basisof

conductwhich Iedto convictionon criminalcharge However

ifsUch a convicted employeesucceeds in appeallrevisionhis case may

be in such a manner that he suffers no prejudiceIt is stated

thatignoringthe spiritof the said circular the Director Generalof Police

has issued Circular dated 1852010 to various punishing

authoritiesin the departmentdirectingthem that the police

who are convicted for criminal chargesfor the oHences where

the maximum is Iessthan 3 years such officials

3
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0
shouldnot be dismissed from service irrespectiveof the quantumof

sentenceawarded Material part of this Circular ie Parai which

to petitioneris offendingreads as underl

l Conviction on criminal charge
Punishment
XX XX xx xx

00 Whenan enrolledpoliceof6cer is convictedby trial

courton a criminalchargefor an offencewherethe
intheIndianPenaICode 1860

readwiththe CriminalProcedure1973is more than3

C yearsdismissalshouldbethe
norm irrespectiveof the

of thesentenceawardedbythecourt

0
0 Oiil Whenan enrolledpoliceof6ceris convictedby trial

courton a criminalchargefor an 0Hencewherethe
maximum is Iess3 years cl0

other than dismissalmay be given
I of the quantumof the sentence awarded

SuchIenientview shouldbe dealtwlth as per the

Z of Rules 16221of PunjabPolice Rules
Il1934as notedabove

of an appealin AppellateCourt shouldbe

nogroundof keepingthe actionpendingagainst

I theconvictedenrolledpoliceoftlcer Similarlyin case where

thesentence has been by the AppellateCourt

als6shouldbe no groundfor keeping actionZ
pendingagainsthimIl

to the petitionerthe aforesaidcircular issued bythe DGP is not

7 onlyviolativeof provisionsof Rule 162 of the PunjabPoIiceRules 1934
Z

as wellas instructions dated 22011 issued by the Departmentofllw

Personneland Administrative Reforms Government of India it is aiso

violativeofthe provisionscontainedin Article 212J of the Constitutionof

India Above all such instructions encourage criminalisation of police

force by permittingthe policeofficials to remain in service despite

offencesof differenttypes

5 It would beappropriateto referto Rule 162 of the Punjab

PoliceRuiesat this stagewhich makesthe followingreadingl
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0
16221 An enrolledpoliceof6cerconvictedandsentenced

to on a criminalchargeshallbedismissed

Providedthat in case of the convictionof a police
offeris set asidein appealor revisionthe of6ce

to appointhim shall reviewhis case keepingin view the

instructionsissuedbythe Governmentin thisbehalf

Provided that a punishingauthoritymay in an

exceptionai case involving manifestly extenuating
circumstancesfor reasons to be recordedan withthe prior

of the next higherauthorityimposeany

otherthanthatof dismissal

iC

Secondprovisoto Article 31 21 is also relevant We reproduceArticle

0
0 3112 with its provisoshereunderl

2 No such person as aforesaidshall be dismissedor

CD removed
or reducedin rankexceptafteran inquiryin which

hehasbeeninfonnedof the chargesagainsthimandgivena
of beingheardin respectof those

Z charges
Providedthat whereit is proposedafter such inquiryto

impose upon himany suchpenaltysuch penaltymay be
imposedon thebasisof the evidenceadducedduringsuch

inquiryandit shallnot benecessary to givesuchperson any

ofmaking on thepenaltyproposed

ProvidedfurtherthatthisclauseshallnotapplyZ
a wherea person is dismissedor removedor reducedin

rankon thegroundof conductwhichhasIedto hisconviction

ona criminalchargelor

7
Z bl wherethePresidentor theGovernoras the case may be

issatis6edthat in the interestof the securityof the Stateit
Il

CL isnot expedientto holdsuchinquity

Ruie 13 of the PunjabCivil Senlices PunishmentS AppeaoRules 1970

Iaysdown specialprocedurein certain cases and by enlistingthose

of cases regular enquiryis not needed before

the punishmentin those cases Sul thereof mentions

the cases where penaltyis imposedon a employeeon the

of conductwhich has Iedto convictionon a criminalcharge
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0
13 SpecialProcedureIll certaincases

anythingcontainedinRules891011 and12

0 where any penaltyIS imposedon a Government

employeeon the groundof conduct which Ied to his
convictionon a criminalchargelor

Oil wherethe punishingauthorityis satisfledfor reasons

to be recordedby it Ill writingthat it is not reasonably
to holdan inquiryinthe manner providedinthese

ruleslor

OiO wherethe Govemoris satis6edthat inthe interestof
the securityof the State it is not expedientto hold any

inquiryin the manner providedin these rules the punishing
m may considerthe circumstancesof the case and

C makesuchordersthereonas
it deemsOt

0 Providedthatthe Commissionshallbe consultedwheresuch

0 is necessary beforeany ordersare madein any

caseunderthisruleIl

I
0 6e On the basis of aforesaid provisionsthe petitionerargues

I
that those policeofficials who are convictedof certainoffences for which

the prescribedmaximum is Iess than 3 years are not fit to

beretained in Serviceherefore the Director General of Policecould not

lSsue sucha circular Iikethe one issued on 182010 givinga mandate

to thedisciplinaryauthoritiesnot to imposepunishmentof dismissal but
Z

inflicta other than dismissal For this reason the petitioner

has soughtquashingof the said circular as illegaland ultra vires the
w

Z Constitutionof India

Il 7e The have tlled the counteraffidavit contesting

the aforesaidpetition It is expiainedthat earlier 72 convicted police

oftlcialswere retained in service However their cases haVe been

reviewedby the competentauthorityunder Rule 16221 of the Punjab

Police Ruies and 18 poiiceofficials have been dismissed from service by

thecompetentauthorityThe statueport of each convicted police

officialis givenin AnnexureR1 It is also mentioned in the amdavitthat

outof 72 convictedpoliceofficials 47 convictedpoliceomcialshave been
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0
eitherdismissed from service or retained in service due to stay of

convictionSo far as the cases emanatingfrom the nations fightagainst

theterrorism ar concernedthe State of Punjabhad framedguidelinesto
1

dealwith such cases It is also contendedthat the circularsof the Ministry

of Personnel a Public Administration Government of India are not

as the policeofficials in the State of Punjabare governedby

thePunjabPoliceRules

1
8 We haveheard MrArora who appearedin person as well as

0 Ms Rita KohliAdditionalAdvocateGeneral who advancedargumentson

0 behalfof
the respondentsI

0 9 At the outset we wouldIike to observe that neither any

of the Constitution nor any rules providethat in case of

Z convictionin a criminal matter a employeehas to be

dismissedfrom service We havealreadyextractedabovethe

relevantprovisionsNo doubt Rule 162 of the PunjabPolice Rules 1934

I
that an official convictedand sentenced to imprisonmenton aL

Z criminalchargeshall be dismissed however second provisoto this very

rulegives discretion to the punishingauthority to impose Iesser

7 than that of dismissal in an exceptionalcase involving
Z

extenuatingcircumstancese It would thus ShoWthat thOU9h
CL

the normalrule is dismissal but at the same time if the circumstances

are which disclose extenuatingfeatures the punishing

authoritycan impose other than that of dismissalas well Of

COurse Ill sucha case the punishingauthorityhas not onlyto recordthe

reasonswhich would reflect how it is exceptionalinvolving

manifestly circumstances but punishingauthorityis aiso

to take priorapprovalof the next higherauthorities

7
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0
10 Insofaras Rule 13 of the PunjabCivil Services Jnishmenta

AppeaRules 1970 is concerned it onlyempowers the Governor to

with the holdingof the regulardepartmentalenquiry as

in those rules in 3 typesof cases One such circumstance is

whereany penaltyis imposedon a employeeon the ground

ofconductwhich Ied to his convictionon a criminal charge Therefore Ill

such a case the punishmentcan be imposedwithout holdingenquiry

1C the
punishmentneed not necessarilybe that of dismissalfrom

0 service

C3 Aimostto similar extent is the second provisoto Article 311
11

I
0 of the Constitution where may be imposedwithout holdingthe

in those cases where conduct has Ied to conviction of the

Z servant on a criminal charge However it

providesthat penaltycan bethat of dismissalor removal or reduction in

rank whichmeans the punishmentother than dismissal can also be
C
L givene

Z 120 Thus it becomes clear that on conviction of a police

officerlofficialin a criminalcase it is not necessary that it has to be a

7 of dismissal in all circumstancesand without anyexception
Z

13 So far so goodHowever the moot questionwhich still
Il

remains tobe addressed is as to whetherthere can be a directionbythe

Director Generalof Police in the form of aforesaidguidelinesbyissuinga

circular to the disciplinaryauthorities not to impose the

of dismissal in those cases where the sentence is Iess than

three years

14 As out above Rule 162 of the PunjabPolice Rules

that a police convicted and sentenced to
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0
imprisonmenton a criminai chargeshall be dismissed It merelytalks of

convictionand sentence and does not Iaydown that the dismissal is only

in thosecases where the offence for which policeofficerlofficialwas

convictedcarries the sentence of more than three years In a givencase

thereforeif the punishingauthoritywants to imposethe punishment

other than dismissalie Iess punishmentthe provisowhile givinghim

this discretionaiso Iaysdown that the punishingauthorityshould
1
C exercisesuch a discretion inasmuch as such a course of

0 action can be taken onlywhenl OJ it is an exceptionalcase involving
0 extenuatingcircumstances

il the punishingauthoritYhaS tO

0 recordthe reasons for takingthis course of action namelyhow the case

IS and what are those extenuatingcircumstances which

Z impositionof Iesserpunishmentand ii there is a

oftakingpriorapprovalof next higherauthorityas well Thus it follows

that it is not mandatoryto dismiss a governmentemployeein

everycase of conviction bya judicialcourt at the same time whenever

Z Iesser is
to be given the power is to be exercised fairly

justlyand reasonablyIt is for the punishingauthorityto decide in each

7 and every case the quantumof punishmentto be inflicted on the
Z

convicted keepingin view the gravityof conductwhich has Ied

to his conviction on a criminal chargeHowever the impugnedcircular

takesaway this discretion Once it is found that a particularpolice

is convictedof an offencefor which the maximum sentence

IS upto 3 years whether it is an exceptionalcase or not and there are

circumstances or not the punishingauthorityhas to give

Iesserpunishmentthat is other than that of dismissal
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0
15 The Iearned Additional Advocate GeneraI however

that the aforesaidguidelineshave been issuedpursuantto the

of this Court in Ramesh Verma vse State of Puniab CWP

58452006decided on le9e2009 where the Court had directed the

to consider formulating parametersfor

appeallmercypetitionsof dismissedpoliceofficials so that any

should be removed She also took umbrageunder the

j
lr of the apex Court in the case of Deputy Director of

0 Education Administrationl Madras vs Sa Nagoor
C

Meera 3 SupremeCourt cases 377 submittingthat theI
C5 guidelinesare to the directions givenin the said judgment A

readingof the in S NagoorMeera supra would clearlyreveal

Z thatthe same would be of no assistanceto the respondentas the issue

in the said case was altogetherdifferent The Court was

concernedwith provisoto Article 31121 The respondentin that

case was of an offence underthe Preventionof CorruptionAct

Z 1988
In the Court had suspendedthe sentence In the

meantime the had issued show cause notice to the employee

7 as to whyaction under second provisoto Article 31121be not taken
Z

This show cause notice was byfilingApplicationbefore the

Tamil Nadu TribunaIwhich allowed the applicationon the

groundthat sjncethe sentence imposedupon the reSPOndentwas

suspendedno could be taken for terminatinghis services

The Court while upturningthe orderof the CAT held that as per

the provisopunishmentof dismissal removal or reduction in

rankcan be if the conductof the governmentemployeehad Ied

to conviction TheCourt held that the provisothus speaksof conduct
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0
and notsentence or awarded Merelybecause the sentence

IS andloraccused is released on bail conviction does not

cease to operateand there can be no questionof suspendingthe

conduct Of course the SupremeCourt also clarified that recourse to

secondprovisoto Article 311 shouldbe takenonlywhere the conduct

which has Iedto conviction is such that it deserves any of the three

viz dismissal removalor reduction in rank asmaJor
1

mentionedin Articie 3121

0 16 In thepresentcase however there is a specificrule in the

0
I formof Rule 162 of the Police Rules It is stated at the cost of

0 that the main provisionof this rule stipulatespenaltyof

dismissalin the case of conviction and sentence to imprisonmenton a

Z criminal It nowhere states that the oHence for which the police

officiallomcerwas chargedand convictedshould carry a maximum

of more than 3 years rigorousimprisonmentWe are not

the validityof this rule nor it has arisen in the presentcase

Z
On thecontrary the petitioneris invokingthe provisionsof this rule and

thjs rule as foundation for challengingthe imPu9ned9UidelineS

mW3 has not amendedthis rule Second provisoto this
Z The

rulewhich is exceptionto the main rule givesthe punishingauthorityCL

discretion onlywhen the conditions mentioned therein are satisfied

There cannot be directions not to inflict the punishmentof

at all in the cases of conviction for those offences where the

maximum is up to three years It has to be Ieft to the

authorityto be exercised in each individual case having

regardto exceptionalcases wherein circumstancesare found

on record
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0
170 As far as orders passedin CWP58452006 are concerned

we find that that writ p6titionwas Oledbya policeofficial namelyHead

Constablewho had been against on account of

his wilfulabsencefrom dutywhich proceedingsculminated in the order of

dismissalagainsthim His statutoryappealand revISIOn petitionwere

alsodismissed Thereafter he fiied a mercy petitionThat was accepted

and the order of dismissal from service was substituted by an order

1 his
five annual increments He was still not satisfied Withthe

0 of fotfeiture of five annual increments and therefore filed

0 the
writ challengingthat order While consideringthat case theI

0 Courttook of the fact that the mercypetitionswere dealt with

which had resuited into different kinds of orders The

Z Courtalso found a discernibletrend that in one year 44 Constables who

2 were dismissedfrom service on account of chargeof wi18Jlabsencefrom

dutyhavingbeen provedagainstthem were reinstated into service byI

C mercy petitionsand out of these 44 orders 40

Z orders
were passedbyone singleofficerwithin a span of aboutone year

Itwas in these circumstancesthat the Court observed that there should

7 be some for dealingwith these mercy petitionsso that
Z

is introduced in the decisionmakingprocess and it shouldnot

Om
be Ieftto ipsedi of a particularofficer Pursuantthereto amdavitwas

filedstatingthat issue under referencewas beingexamined in the right

by the State Government and taking note of the said

affidavit the writ petitionwas of with directions to the

to abide bythe undertakinggivento the Court and recorded

in the affidavitdated l92009
1
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0
180 It is clear from the above that validityof the guidelineswas

notthe issue nor Iookedinto It would also be pertinentto mention that

iYof paral of the impugnedguidelinesalso does not Ieave

anydiscretionwith the punishingauthorityas it providesthat in all those

cases wherethe maximum sentence for an offence is more than three

convictedpoliceomcer has to be necessarilydismissed Even

in suchcases there can be exceptionand extenuatingcircumstances In
1C

a recent dated May03 2011 in Civil Appeal Noe3844 of

0 2011 titledas The Joint Action Committee of Airlines Pilots

0 of
India S Orse vse The Director General of Civil

0 Aviation S Ors entire Iaw on this questionis revisited and Iucidly

bythe apex court in the followingrnannerl

Z 26Thecontentionwas raisedbeforethe HighCourtthatthe

Circular dated2952008 has been issued by the2
authorityhavingno thuscannotbe enforced
It is a settled Iegal that the authoritywhich

hasbeen confened with the competenceunder the

statute alonecan pass the order No other person even

C a superiorauthontycan interferewith the61nctioningof

Z the AuthorityIn a democraticset up Iikeours

personsoccupyingkey positionsare not supposedto
their discretion volitionand decision making

authori and be preparedto give way to carty out

W2 commands havingno sanctity In Iaw Thus if any

Z decisionis taken by a authorityat the behest

or on of a person who has no statutoryrole
to playthe same wouldbe patentlyillegalOlide The

Co Ltd v Cane Commissionerof Bihar S

Ors AlR 1970 SC 18961ChandrikaJha v of

BiharS Ors AIR 1984 SC 3221TariochanDev Sharma

Ve Stateof Punjab8 Ors AIR 2001 SC 2521 and
ManoharLaI D1by LRs v Ugrasen byLRs S Ors

AIR2010SC 2210127 SimiIarview has been re

iterated by this Court in Commissioner of Police

Bombay Ve Bhanji AIR 1952 SC 16
LakhubhaiGohil v M KamaliaS

OrsAIR2004SC 1159 andPanchamChandS Ors v

of HimachalPradesh8 Ors AIR 2008SC 1888 observing
that anauthorityvestedwith the power to act underthe
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0
statutealone shouldexercise its discretionfollowingthe

prescribedthereinandinterferenceon thepattof

any authorityupon whomthe statute doesnot conferany

jurisdictionIS whollyunwarrantedin Iaw It violatesthe
Constitutionalscheme

28 ln view of the above the Iegalpositionemerges

that the authoritywho has been vested with the power

to exerciseits discretionalonecan pass the order Even

senior of6cialcannot providefor any guidelineor directionto
rrtheauthorityunderthestatute to act ina particularmanner

19 We therefore set aside suloaras and ii of Para of
1C

the guidelinesin the presentform however givingIibertyto

0 the at the same time to take out fresh guidelinesin the

U modified
form takingcare of the Iawstated in this judgment

0 20 Writpetitionis accordinglydisposedof
t
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